CONDITIONS OF AGREEMENT

Subject to the terms and conditions of this Agreement, F.W. Dodge, A Division of The McGraw-Hill Companies, Inc. (“Dodge”), hereby grants to the Subscriber named on the reverse side hereof the non-exclusive right to use: (i) the data identified on the reverse side hereof (the “Data”); and (ii) if indicated on the reverse side hereof, the software identified on the reverse side hereof (the “Software”). The Software and the Data are collectively referred to herein as the “Service”.

1.     DATA LICENSE

The Data may be used only by employees of Subscriber.  The Data may not be used or accessed by any other person or entity, including but not limited to, employees of any entity which is not wholly-owned by Subscriber.  In addition to and notwithstanding anything to the contrary herein, the Data may not in any event be used or be permitted to be used in any manner that is competitive with Dodge’s distribution of the Data.

Electronic Services (Including online, magnetic or optical media, and diskette)

With respect to Data delivered to Subscriber by Dodge in electronic form either through online, magnetic or optical media, or diskette, Subscriber may retrieve, download and print one complete copy of that Data provided, however, that all use of that copy shall be limited to employees of Subscriber.  Except as provided in the foregoing sentence, Subscriber may not make copies of the Data.

Unless expressly permitted in an Electronic License Addendum to this Agreement, there may be only one (1) person accessing the Data at a time.

Hard Copy Print and Facsimile
With respect to Data delivered by Dodge in hard copy print form or through facsimile transmission, only employees of Subscriber may use such Data and Subscriber may not make copies of such hard copy printed material.

2.     SOFTWARE LICENSE

Dodge hereby grants to Subscriber a non-exclusive, non-transferable license to use any Software identified on the reverse as being included in this license.  The Subscriber may make one (1) copy of any such Software for archival or backup purposes only.  Unless the context otherwise indicates, the term “Software” shall also include any archival or backup copies of that Software made pursuant to the terms of this Agreement.  Unless expressly permitted in an Electronic License Addendum to this Agreement:  (i) the Software shall be used solely and exclusively for the internal use of the Subscriber’s employees; (ii) the Software may not be installed on more than one (1) computer processing unit; (iii) the Software may be used solely and exclusively in connection with accessing and using the Data; and (iv) the Software shall be returned to Dodge upon any termination of this Agreement. In the case of software for Market Leader, subscriber may continue to use such software subject to the restrictions of Section 2 (ii).

3.    PROPRIETARY RIGHTS

Subscriber shall not, except as expressly permitted herein, copy, modify, alter, sell, transfer, license, assign, publish, distribute, disseminate, allow access to or convey any portion of the Service, or any derivation, revision or combination thereof.  Subscriber expressly acknowledges that the Service was prepared by Dodge and/or its licensors through the application of methods and standards of judgment developed and applied through the expenditure of substantial time, effort and money.  Subscriber agrees to protect all copyright and other proprietary rights of Dodge and its licensors in the Service and to comply with reasonable written requests made by Dodge to protect its licensors.  Subscriber shall keep any user I.D.s and passwords strictly confidential and such user I.D.s and passwords shall not be disclosed to anyone not an employee of Subscriber.

4.    ONLINE INSTALLATION

If Data will be delivered through electronic online transmission, Subscriber shall provide, at its expense, a computer, telephone line, and modem which is fully compatible with the Data and any applicable Software.  All fees associated with such telephone lines are the responsibility of Subscriber.

5.    TERM AND TERMINATION

This Agreement shall commence as of the date that it is signed by Subscriber (the “Agreement Date”).  The date the Service is initiated is referred to as the “Service Start Date”.  Fees for the Service will start to accrue on the Service Start Date.    Subscriber will be billed on a prorated basis for the period between the Service Start Date and the Billing Effective Date indicated on the reverse side hereof.

The Agreement shall continue in effect for the Initial Term specified on the reverse side hereof which Initial Term shall commence on the Billing Effective Date.

Upon expiration of the Initial Term, this Agreement shall be automatically renewed for additional terms of one (1) year each, each such term being referred to herein as a “Renewal Term”.  Either party may terminate this Agreement during any Renewal Term (but not the Initial Term) effective the first day of any full calendar month upon giving written notice to the other party of at least thirty (30) days prior to the date on which the termination will be effective.

As soon as is practical after termination of this Agreement Subscriber will: at Dodge’s option, destroy or deliver to Dodge all copies of the Data delivered to and reproduced by Subscriber pursuant to this Agreement in Subscriber’s possession or under Subscriber’s control; and expunge any and all Data from any data storage facility, including but not limited to computer processing units, owned by or under the control of Subscriber.

6.    FEES

Subscriber shall pay Dodge the fees described on the reverse side hereof and in any addendum to this Agreement upon receipt of invoice by Subscriber. Dodge reserves the
right to change any of the fees charged hereunder upon prior written notice, and Subscriber agrees to pay fees assessed hereunder in accordance with the new fee schedule.  Notwithstanding the foregoing, Subscriber may terminate this Agreement in the event      of any fee increase by providing written notice to Dodge within the thirty (30) day period following the effective date of the fee increase.  All fees and charges hereunder are exclusive of any taxes.  Subscriber shall be responsible for any Federal, state or local sales, use, property or other similar taxes imposed on any transactions hereunder.

Subscriber may, during the Initial or any Renewal Term, add to the scope of the Service described on the reverse side hereof upon written notice to Dodge and payment of the then current additional fees.  Subscriber may not, however, reduce the scope of the Service during either the Initial or any Renewal Term.  Subscriber may reduce the scope of the Service effective as of the commencement of the next succeeding Renewal Term by providing written notice to Dodge at least sixty (60) days prior to the end of the then current term.

Dodge shall have the right to terminate a Subscriber’s access to the Service immediately and without notice if a Subscriber has not paid amounts owed hereunder upon receipt      of invoice.

7.    LIMITED WARRANTY FOR SOFTWARE DISK ONLY

Proper use of the service requires thorough understanding of applicable construction terminology and processes, proper use of the software and proper analysis of the data.  Dodge does not and cannot warrant the performance or results that may be obtained by using any portion of the service.  The service (and the individual components thereof) are licensed “as is” without any express or implied warranties including any implied warranties of merchantability or fitness for any particular purpose or use.

To the subscriber only, Dodge warrants that the media on which any licensed software is recorded shall be free from defects in material and workmanship under normal circumstances for ninety (90) days from the service start date of this agreement.  If during this ninety (90) day period, a defect in the disk occurs, Dodge will replace the disk without charge. The sole and exclusive remedy in the event of a defect is expressly limited to replacement of a disk as provided above.  If failure of a disk is the result of an accident, misuse or abuse, then Dodge shall have no responsibility to replace the disk if the defect is due to the negligent or intentional acts of anyone other than Dodge.

Some states do not allow the exclusion of implied warranties, so the above exclusions may not apply to subscriber.  This warranty gives subscriber specific legal rights and subscriber may also have other rights which vary from state to state.

8.    LIMITATION OF LIABILITY

Neither Dodge, any of its affiliates, nor anyone else who has been involved in the creation, production or delivery of the service or any component thereof shall be liable for any indirect, incidental or consequential damages such as but not limited to loss of anticipated profits or benefits resulting from use of the service or any component thereof or arising out of any breach of warranty even if Dodge has been advised as to the possibility of such damages.  In the event that liability is nevertheless imposed on Dodge or any affiliate thereof, total liability hereunder shall not exceed the average monthly fee paid by subscriber to Dodge during the first year of this agreement.

Some states do not allow the limitation or exclusion of liability for incidental or consequential damages so the above limitation or exclusion may not apply to subscriber.

9.    GENERAL

Neither party shall have any liability for any default resulting from force majeure which shall be deemed to include any circumstances beyond its reasonable control.  This Agreement constitutes the entire Agreement between the parties with respect to the subject matter hereof.  The provisions and terms of any purchase order or other instrument issued by Subscriber shall be of no effect and the acceptance of any such order or instrument by Dodge shall not in any way extend or alter the terms of this Agreement.  This Agreement may not be modified or amended except by writing signed by both parties. Failure            of either party to insist at any time upon strict compliance with the terms of this Agreement or to seek remedy for any breach thereof shall not constitute or be construed as a waiver       of any rights or remedies under the Agreement or of any such breach.  This Agreement shall be construed in accordance with and governed by the laws of the State of New York.  Neither party may assign this Agreement, nor shall Subscriber sell, assign, or otherwise transfer any license granted hereunder.  The provisions of Sections 3, 5, 7, 8 and 9 shall survive any termination of this Agreement.
(7/95)






